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[bookmark: _Toc241060825][bookmark: _Toc45114352]The National Farmers’ Federation (NFF) is the voice of Australian farmers.

The NFF was established in 1979 as the national peak body representing farmers and more broadly, agriculture across Australia. The NFF’s membership comprises all of Australia’s major agricultural commodities across the breadth and the length of the supply chain.

Operating under a federated structure, individual farmers join their respective state farm organisation and/or national commodity council. These organisations form the NFF.

The NFF represents Australian agriculture on national and foreign policy issues including workplace relations, trade, and natural resource management. Our members complement this work through the delivery of direct 'grass roots' member services as well as state-based policy and commodity-specific interests.

[bookmark: _Toc241060826]NFF Member Organisations
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[bookmark: _Toc241060827]Executive summary
The National Farmers Federation welcomes the opportunity to comment on the exposure draft of the Competition and Fair Work Legislation Amendment (Banning Unfair Non-Competes) Bill 2026 (Exposure Draft) set out by the Government.
The objectives of the Exposure Draft i.e. supporting labour mobility, wage growth, productivity and competition are legitimate and important. At the same time, the law should continue to permit proportionate measures that protect confidential information, customer relationships, workforce stability and genuine investment in employees. The appropriate policy balance, in NFF’s view, is not between unrestricted mobility and unrestricted restraints, but between clear prohibitions on unjustified restraints and carefully confined protection for legitimate business interests.
On that basis the position taken by the submission is neutral in nature. It supports greater certainty and transparency, while identifying matters that would benefit from clarification before legislation is introduced. In particular, the final Bill should use precise definitions, provide workable exceptions, avoid unintended overlap between the Fair Work Act 2009 and the Competition and Consumer Act 2010, and give employers and employees sufficient time and guidance to adjust.
[bookmark: _Toc241060828]1. Purpose and scope
The Exposure Draft proposes reforms to post-employment restraints and labour-market arrangements.  The principal measures include:
· a prohibition on non-compete terms for employees at or below the Fair Work Act high-income threshold, together with coverage rules for casual employees and pieceworkers;
· a prohibition on co-worker non-solicitation terms;
· statutory requirements governing any remaining restraint of trade terms, including limits on cascading restraints;
· new prohibitions concerning no-poach and wage-fixing arrangements between businesses; and
· limited exceptions, enforcement mechanisms and transitional arrangements.
This submission focuses on the design, clarity, administration and practical consequences of those measures. It does not address the circumstances of any employer, employee, contract or industry.






[bookmark: _Toc241060829]2. Guiding principles
The final legislation should be assessed against the following:
· Mobility and competition: employees should not be deterred from changing jobs or establishing businesses by restraints that are unnecessary, excessively broad or unlikely to be enforceable.
· Protection of legitimate interests: businesses should retain proportionate means to protect confidential information, trade secrets, customer connections and investments that cannot adequately be protected by less restrictive measures.
· Clarity and accessibility: workers and businesses should be able to understand their rights and obligations without needing to litigate threshold questions.
· Proportionality: regulation and penalties should distinguish between deliberate anti-competitive conduct, careless drafting and good-faith reliance on genuinely uncertain legal boundaries.
· National consistency: the interaction between Commonwealth rules, State restraint-of-trade laws, contract law and equitable duties should be explicit.
· Workability: obligations should accommodate different industries, employment models and labour markets without creating avoidable administrative burden.

[bookmark: _Toc241060830]3. Non-compete terms
[bookmark: _Toc241060831]3.1 Policy rationale
A clear prohibition for lower- and middle-income employees may reduce the practical “chilling effect” created by contractual terms that employees do not understand, cannot readily test, or cannot afford to challenge. It may also improve labour mobility and lessen transaction costs associated with disputes over clauses that would not be enforceable at common law.
However, a bright-line prohibition may produce difficult boundary questions where remuneration fluctuates, an employee holds equity, duties change during employment, or an arrangement combines employment with a sale of business or partnership interest. Those questions should be resolved expressly rather than left to implication.
[bookmark: _Toc241060832]3.2 Earnings threshold and coverage
The final Bill should state clearly how annualised earnings are calculated, including the treatment of bonuses, commissions, non-monetary benefits, salary sacrifice, overtime, allowances and benefits that cannot be valued in advance. It should also specify when the threshold is tested and what happens where an employee moves above or below it during the employment relationship.
Any special treatment of casual employees and pieceworkers should be explained by reference to the policy objective and accompanied by practical examples. Equivalent protections should apply consistently to arrangements that are employment in substance, while avoiding uncertainty for legitimate independent contracting relationships.
[bookmark: _Toc241060833]3.3 Meaning of a non-compete term
The definition should capture terms that operate in substance as a non-compete, including indirect restrictions, but should not inadvertently invalidate ordinary notice obligations, garden leave on full pay, confidentiality duties, intellectual property protections, or properly structured retention incentives. The distinction should turn on the practical legal effect of the term, supported by examples in the explanatory materials.

[bookmark: _Toc241060834]4. Co-worker non-solicitation and remaining restraints
[bookmark: _Toc241060835]4.1 Co-worker non-solicitation
A prohibition on co-worker non-solicitation terms may remove restraints that inhibit employees from discussing opportunities or moving collectively. Nevertheless, a broad prohibition could also affect targeted team raids involving misuse of confidential workforce information or conduct organised before departure in breach of existing duties.
The final legislation should distinguish a prohibited post-employment restraint from conduct already regulated by duties of fidelity, confidentiality, privacy, accessorial liability or inducement of breach of contract. If no exception is intended, the explanatory memorandum should state clearly how those existing doctrines continue to operate.
[bookmark: _Toc241060836]4.2 Client restraints and confidential information
Where client non-solicitation or confidentiality restraints remain permissible, the statutory test should be clear and self-contained. Terms such as “reasonable”, “necessary”, “confidential information”, “customer connection” and “professional network” should be supported by non-exhaustive factors, including the employee’s role, access to information, duration of the relationship, geographic reach, restraint period and availability of less restrictive protections.
Confidentiality provisions should not prevent employees from using general skill and experience, making protected disclosures, reporting unlawful conduct, exercising workplace rights, or complying with legal obligations.
[bookmark: _Toc241060837]4.3 Cascading clauses
Prohibiting cascading clauses may improve transparency by requiring an employer to specify the restraint it seeks to impose. Conversely, it removes a drafting mechanism that courts have used to preserve only the reasonable part of a restraint. If the prohibition is retained, the legislation should clarify whether courts may sever unrelated invalid wording, construe a clause narrowly, or grant relief for only part of a single restraint. Model clauses or drafting examples would assist compliance.

[bookmark: _Toc241060838]5. No-poach and wage-fixing arrangements
Extending competition law to arrangements that suppress competition for labour is consistent with the principle that labour markets should receive protection comparable to product and service markets. Clear prohibitions may deter agreements that restrict recruitment or coordinate remuneration without employees’ knowledge.
The drafting should nevertheless distinguish anti-competitive coordination from legitimate arrangements that may include ancillary workforce provisions. Potential examples include bona fide mergers and acquisitions, joint ventures, labour-hire arrangements, franchising, secondments, shared services, professional sporting arrangements and settlements of genuine disputes.
Any exception should require a close relationship between the workforce restriction and a lawful collaboration, and the restriction should be reasonably necessary and proportionate to that collaboration. The final Bill should also clarify the treatment of recommendations, information exchange, common service providers and decisions made within related corporate groups.
Because cartel characterisation carries serious consequences, the fault elements, authorisation pathways, exceptions and relationship with existing cartel provisions should be stated with precision. Joint regulator guidance from the Australian Competition and Consumer Commission and the Fair Work Ombudsman would reduce inconsistent interpretation.
[bookmark: _Toc241060839]6. Enforcement, remedies and procedural fairness
The Exposure Draft should provide an enforcement framework that is effective but proportionate. Relevant considerations include:
· whether a prohibited term is automatically of no effect and, if so, whether the balance of the agreement remains enforceable;
· whether merely retaining a legacy term attracts liability, or whether liability depends on including, representing, threatening to enforce or seeking to enforce the term after commencement;
· the roles of the Fair Work Ombudsman, the Australian Competition and Consumer Commission, courts and private litigants;
· the availability of injunctions, declarations, compensation and penalties;
· the treatment of good-faith mistakes and reliance on legal advice; and
· protection against adverse action where an employee queries or declines to comply with a prohibited restraint.
Penalty settings should reflect the seriousness of deliberate or reckless conduct while allowing education, warnings and enforceable undertakings for less serious first-time non-compliance. There should be no duplication of penalties for substantially the same conduct under overlapping regimes.
[bookmark: _Toc241060840]7. Commencement and transitional arrangements
A prospective application to new or materially varied arrangements would reduce retrospective disruption but may leave workers and employers subject to different rules for an extended period. Conversely, immediate application to all existing arrangements would require large-scale contract review and may alter settled commercial expectations.
A balanced transition should:
· provide a sufficient implementation period after Royal Assent;
· state precisely which amendments to an existing contract trigger the new regime;
· confirm the status of proceedings, settlements and undertakings entered before commencement;
· provide a safe harbour for prompt withdrawal or correction of prohibited terms;
· ensure employees receive clear notice where an existing restraint ceases to have effect; and
· allow time for regulator guidance, template clauses and education.
Consideration should also be given to a statutory review after two or three years, supported by data on job mobility, wages, business formation, disputes, compliance costs and the use of alternative protections.

[bookmark: _Toc241060841]8. Recommendations
The National Farmers Federation recommends that the Government:
1. retain the objective of preventing unjustified restraints while expressly recognising proportionate protection of legitimate business interests;
2. clarify the calculation and timing of the earnings threshold, including variable and non-cash remuneration;
3. refine the definition of non-compete terms so that indirect restraints are captured without unintentionally prohibiting legitimate notice, confidentiality, intellectual property or retention arrangements;
4. explain how the prohibition on co-worker non-solicitation interacts with existing contractual, equitable, privacy and statutory duties;
5. provide a clear statutory test and practical factors for permissible client and confidentiality restraints;
6. clarify the consequences of prohibiting cascading clauses, including the courts’ powers of construction and severance;
7. include tightly drawn exceptions for workforce provisions that are genuinely ancillary to lawful commercial collaborations;
8. ensure enforcement responsibility, remedies and penalties are coordinated and proportionate;
9. adopt clear prospective and transitional rules, with a reasonable compliance period and safe-harbour arrangements; and
10. require an evidence-based post-implementation review.
[bookmark: _Toc241060842]9. Conclusion
The Exposure Draft addresses genuine concerns about restraints that may reduce employee mobility and competition. It also represents a substantial change to established employment and competition law. The final framework should be clear enough to prevent unfair restraints without creating uncertainty for ordinary business arrangements or weakening legitimate protections.
A measured approach—supported by precise drafting, targeted exceptions, coordinated enforcement, practical guidance and an appropriate transition—would best advance mobility, productivity and fair competition while limiting unintended consequences.
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